
UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF OHIO 

AT DAYTON 

 

GAREY E. LINDSAY,    : 

REGIONAL DIRECTOR, REGION 9  : 

OF THE NATIONAL LABOR RELATIONS :  JUDGE THOMAS M. ROSE 

BOARD, FOR AND ON BEHALF OF THE : 

NATIONAL LABOR RELATIONS BOARD : 

       : CIVIL CASE NO. 

  Petitioner,    : 3:17-cv-126-TMR 

       :  

v.       : 

: MOTION OF TEAMSTERS  

: LOCAL UNION NO. 957 

MIKE-SELL’S POTATO CHIP COMPANY, : TO INTERVENE AND   

       : MEMORANDUM IN SUPPORT 

Respondent.    :  

       :  

______________________________________________________ 

 

 Now comes General Truck Drivers, Warehousemen, Helpers, Sales and Service and 

Casino Employees, Teamsters Local Union No. 957, affiliated with the International 

Brotherhood of Teamsters (hereinafter “the Union” or “Local 957”), by and through counsel, 

and, pursuant to Rule 24 of the Federal Rules of Civil Procedure, moves this honorable Court for 

leave to intervene in this matter. The reasons for the Union’s Motion are set forth in the 

following memorandum.    

MEMORANDUM IN SUPPORT 

 
A. Introduction and Factual Background 

 

Local 957 is the collective bargaining representative of some of the employees within the 

bargaining unit, which includes  

All sales drivers, and extra sales drivers at the [respondent’s] Dayton 

Plant, Sales Division and at the [respondent’s] Sales Branch in Cincinnati, 

Columbus, Greenville, Sabina and Springfield, Ohio and all over-the-road 

drivers employed by the [respondent], but excluding all supervisors, 

security guards, and office clerical employees employed by [respondent].  
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This matter arises from a petition by the National Labor Relations Board regarding unfair 

labor practice charges against Mike-Sell’s Potato Chip Company (hereinafter “Respondent”). As 

the Charging Party in the unfair labor practice charges at issue, Local 957 has a substantial 

interest in the petition and in enjoining the unlawful conduct alleged in the petition and 

underlying charges.   

B. Law and Argument 

The Federal Rules of Civil Procedure provide for intervention as a matter of right or by 

permission of the Court.  Rule 24(a) provides the standard for intervention as a matter of right 

which is as follows: 

Upon timely application anyone shall be permitted to intervene in an action: 

(1)  when a statute of the United States confers an unconditional right to intervene; or (2) 

when the applicant claims an interest relating to the property or transaction which is the 

subject of the action and he is so situated that the disposition of the action may, as of 

practical matter, impair or impede his ability to protect that interest, unless the applicant’s 

interest is adequately represented by existing parties. 

 

FRCP (24)(a). 

A party who seeks to intervene pursuant to Rule 24(a)(2) thus must show that: (1) it has 

an interest relating to the property or transaction that is the subject of the action; (2) the 

disposition of the action may, as a practical matter, impair or impede its ability to protect its 

interest; (3) the existing parties do not adequately represent its interests; and (4) the application 

for intervention is timely.  See Michigan State AFL-CIO v. Miller, 103 F.3d 1240, 1245 (6th Cir. 

1997); U.S. v. Detroit International Bridge Co., 7 F.3d 497, 499 (6th Cir. 1993); Cuyahoga 

Valley Railway Co. v. Tracy, 6 F.3d 389, 395 (6th Cir. 1993).  Courts construe Rule 24 broadly 

in favor of the applicant for intervention.  See Purnell v. City of Akron, 925 F.2d 941, 950 (6th 

Cir. 1991). 
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Charging parties have the ability to intervene in proceedings before federal courts 

pursuant to Federal Rule of Civil Procedure 24. See Trbovich v. United Mine Workers, 404 U.S. 

528 (1972). The federal courts have allowed for charging party intervention under Section 10(j). 

Levine v. Fry Foods, Inc., No. C 77-304, 1979 WL 15524 (N.D. Ohio, March 19, 1979); 

Eisenberg, for and on Behalf of N.L.R.B. v. Hartz Mountain Corp., 519 F.2d 138 (3d Cir. 1975).  

It is respectfully submitted that the Union is entitled to intervene as a matter of right. As 

set forth below, the elements of Fed. R. Civ. P. 24(a) have been satisfied. 

1. The motion is timely under Fed. R. Civ. P. 24. 

 Whether a motion pursuant to Rule 24 is timely depends on the facts and circumstances 

of the particular case and is to be determined by the trial court in its discretion. NAACP v. New 

York, 413 U.S. 345 (1973). Generally, courts consider four factors in assessing timeliness for 

both interventions as a matter of right and permissive intervention:  

(1) The length of time during which the would-be intervenor knew or reasonably should 

have known of his interest in the case before he petitioned for leave to intervene; (2) The 

extent of prejudice to the existing parties as a result of the would-be intervenor’s failure 

to apply as soon as he knew or reasonably should have known of his interest; (3) The 

extent of prejudice to the would-be intervenor if his petition is denied; and (4) The 

existence of unusual circumstances militating either for or against a determination that 

the application is timely. 

 

Howard v. McLucas, 782 F.2d 956, 959 (11
th

 Cir. 1986).  

The petition for preliminary injunction under Section 10(j) was filed April 12, 2017. 

(ECF 1). Respondent filed an Answer to the Petition on April 25, 2017. The Union’s motion is 

timely under the circumstances. 

Further, no current parties can demonstrate prejudice due to a failure to request 

intervention as soon as the would-be intervenor knew or reasonably should have known of his 

interest. The Union submits this prong is moot in that there has not been any failure to apply 

which could possibly result in prejudice. 
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However the Union would suffer significant prejudice were its motion for intervention 

denied. Denial would relegate the Union upon whose members the Respondent’s unfair labor 

practices have targeted to the role of a secondary observer. Fairness and judicial economy 

compel granting the motion to intervene. 

2. The Union presents questions of law or fact in common to the main action. 

Permissive intervention lies in the discretion of the trial court.  See, Secretary of 

Department of Labor v. King, 775 F.2d 666 (6
th

 Cir. 1985).  Local 957 respectfully submits that 

this Court should grant permissive intervention if it is determined it may not intervene as of 

right. The violations of the National Labor Relations Act in which the Respondent is alleged to 

have engaged concerns the Union’s collective bargaining agreement and the members it 

represents. While Petitioner, and Counsel for the Petitioner, are experienced in Section 10(j) 

proceedings and will represent the National Labor Relations Board with distinction, the Union’s 

interests in having the Respondent’s alleged unlawful activity at issue enjoined may not be fully 

developed if it does not have the opportunity to participate fully in these proceedings. As such, 

the Union has an interest in this action for injunctive relief under Section 10(j) of the Act that 

should be protected by permitting the Union to intervene in this action. 

 The Union respectfully requests that this Court grant the Union’s motion to intervene. 

 

 

       Respectfully submitted, 

 

       DOLL, JANSEN & FORD 

 

 s/ John R. Doll      

       John R. Doll – 0020529 

       Matthew T. Crawford – 0089205 

       111 West First St., Suite 1100 

       Dayton, Ohio  45402-1156 

       (937) 461-5310 telephone 

       (937) 461-7219 facsimile 

       ATTORNEYS FOR INTERVENOR 

TEAMSTERS LOCAL NO. 957 
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CERTIFICATE OF SERVICE 

 

I certify that a copy of the foregoing Motion and Memorandum in Support was sent on 

May 3, 2017 to the following individuals by mail and, where known, by electronic mail:  

Jennifer R. Asbrock, Esq.   Garey E. Lindsay, Regional Director 

Frost Brown Todd, LLC   Region 9, National Labor Relations Board 

400 West Market Street, 32
nd

 Floor  3003 John Weld Peck Federal Bldg. 

Louisville, KY 40202    550 Main St. 

jasbrock@fbtlaw.com    Cincinnati, OH  45202-3201 

      Garey.Lindsay@nlrb.gov 

Catherine F. Burgett, Esq.    

Frost Brown Todd, LLC   Office of the General Counsel 

10 West Broad Street    Barry J. Kearney, Associate General Counsel 

One Columbus Center, Suite 2300  Elinor Merberg, Deputy General Counsel 

Columbus, OH 43215    Robert E. Omberg, Deputy General Counsel 

cburgett@fbtlaw.com    Derek Y. Radyen, Attorney  

      c/o National Labor Relations Board 

      1015 Half Street SE 

      Washington, D.C.  20570-0001 

      (via U.S. Mail) 

 

      Eric V. Oliver, Regional Attorney 

      Linda B. Finch, Esq., Counsel for Petitioner 

Region 9, National Labor Relations Board 

3003 John Weld Peck Federal Building 

550 Main Street 

Cincinnati, OH 45202-3271 

Eric.Oliver@nlrb.gov 

Linda.finch@nlrb.gov 

 

 

 

 

      __/s/ John R. Doll____ 

      John R. Doll 
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